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for the affected Federal Land Managers 
to discuss their: 

(i) Assessment of impairment of visi-
bility in any mandatory Class I Federal 
area; and 

(ii) Recommendations on the devel-
opment of the reasonable progress goal 
and on the development and implemen-
tation of strategies to address visi-
bility impairment. 

(3) In developing any implementation 
plan (or plan revision), the State must 
include a description of how it ad-
dressed any comments provided by the 
Federal Land Managers. 

(4) The plan (or plan revision) must 
provide procedures for continuing con-
sultation between the State and Fed-
eral Land Manager on the implementa-
tion of the visibility protection pro-
gram required by this subpart, includ-
ing development and review of imple-
mentation plan revisions and 5-year 
progress reports, and on the implemen-
tation of other programs having the 
potential to contribute to impairment 
of visibility in mandatory Class I Fed-
eral areas. 

[64 FR 35765, July 1, 1999] 

§ 51.309 Requirements related to the 
Grand Canyon Visibility Transport 
Commission. 

(a) What is the purpose of this section? 
This section establishes the require-
ments for the first regional haze imple-
mentation plan to address regional 
haze visibility impairment in the 16 
Class I areas covered by the Grand Can-
yon Visibility Transport Commission 
Report. For the years 2003 to 2018, cer-
tain States (defined in paragraph (b) of 
this section as Transport Region 
States) may choose to implement the 
Commission’s recommendations within 
the framework of the national regional 
haze program and applicable require-
ments of the Act by complying with 
the provisions of this section, as sup-
plemented by an approvable Annex to 
the Commission Report as required by 
paragraph (f) of this section. If a trans-
port region State submits an imple-
mentation plan which is approved by 
EPA as meeting the requirements of 
this section, it will be deemed to com-
ply with the requirements for reason-
able progress for the period from ap-
proval of the plan to 2018. 

(b) Definitions. For the purposes of 
this section: 

(1) 16 Class I areas means the fol-
lowing mandatory Class I Federal areas 
on the Colorado Plateau: Grand Can-
yon National Park, Sycamore Canyon 
Wilderness, Petrified Forest National 
Park, Mount Baldy Wilderness, San 
Pedro Parks Wilderness, Mesa Verde 
National Park, Weminuche Wilderness, 
Black Canyon of the Gunnison Wilder-
ness, West Elk Wilderness, Maroon 
Bells Wilderness, Flat Tops Wilderness, 
Arches National Park, Canyonlands 
National Park, Capital Reef National 
Park, Bryce Canyon National Park, 
and Zion National Park. 

(2) Transport Region State means one 
of the States that is included within 
the Transport Region addressed by the 
Grand Canyon Visibility Transport 
Commission (Arizona, California, Colo-
rado, Idaho, Nevada, New Mexico, Or-
egon, Utah, and Wyoming). 

(3) Commission Report means the re-
port of the Grand Canyon Visibility 
Transport Commission entitled ‘‘Rec-
ommendations for Improving Western 
Vistas,’’ dated June 10, 1996. 

(4) Fire means wildfire, wildland fire 
(including prescribed natural fire), pre-
scribed fire, and agricultural burning 
conducted and occurring on Federal, 
State, and private wildlands and farm-
lands. 

(5) Milestone means the maximum 
level of annual regional sulfur dioxide 
emissions for a given year, assessed an-
nually consistent with paragraph (h)(2) 
of this section beginning in the year 
2003. 

(6) Continuous decline in total mobile 
source emissions means that the pro-
jected level of emissions from mobile 
sources of each listed pollutant in 2008, 
2013, and 2018, are less than the pro-
jected level of emissions from mobile 
sources of each listed pollutant for the 
previous period (i.e., 2008 less than 2003; 
2013 less than 2008; and 2018 less than 
2013). 

(7) Geographic enhancement means a 
method, procedure, or process to allow 
a broad regional strategy, such as a 
milestone or backstop market trading 
program designed to achieve greater 
reasonable progress than BART for re-
gional haze, to accommodate BART for 
reasonably attributable impairment. 
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(8) Base year means the year, gen-
erally a year between 1996 and 1998, for 
which data for a source included within 
the program were used by the WRAP to 
calculate base year emissions as a 
starting point for development of the 
Annex required by paragraph (f) of this 
section. 

(9) Forecast means the process used 
by the WRAP to predict future emis-
sions for purposes of developing the 
milestones required by paragraph (f) of 
this section. 

(10) Reforecast means a corrected 
forecast, based upon reapplication of 
the forecasting process after correction 
of base year emissions estimates. 

(11) BHP San Manuel means: 
(i) The copper smelter located in San 

Manuel, Arizona which operated during 
1990, but whose operations were sus-
pended during the year 2000, 

(ii) The same smelter in the event of 
a change of name or ownership. 

(12) Phelps Dodge Hidalgo means: 
(i) The copper smelter located in Hi-

dalgo, New Mexico which operated dur-
ing 1990, but whose operations were 
suspended during the year 2000, 

(ii) The same smelter in the event of 
a change of name or ownership. 

(13) Eligible renewable energy resource, 
for purposes of 40 CFR 51.309, means 
electricity generated by non-nuclear 
and non-fossil low or no air emission 
technologies. 

(c) Implementation Plan Schedule. 
Each Transport Region State may 
meet the requirements of § 51.308(b) 
through (e) by submitting an imple-
mentation plan that complies with the 
requirements of this section. Each 
Transport Region State must submit 
an implementation plan addressing re-
gional haze visibility impairment in 
the 16 Class I areas no later than De-
cember 31, 2003. Indian Tribes may sub-
mit implementation plans after the De-
cember 31, 2003 deadline. A Transport 
Region State that does not submit an 
implementation plan that complies 
with the requirements of this section 
(or whose plan does not comply with 
all of the requirements of this section) 
is subject to the requirements of 
§ 51.308 in the same manner and to the 
same extent as any State not included 
within the Transport Region. 

(d) Requirements of the first implemen-
tation plan for States electing to adopt all 
of the recommendations of the Commission 
Report. Except as provided for in para-
graph (e) of this section, each Trans-
port Region State must submit an im-
plementation plan that meets the fol-
lowing requirements: 

(1) Time period covered. The imple-
mentation plan must be effective for 
the entire time period between Decem-
ber 31, 2003 and December 31, 2018. 

(2) Projection of visibility improvement. 
For each of the 16 mandatory Class I 
areas located within the Transport Re-
gion State, the plan must include a 
projection of the improvement in visi-
bility conditions (expressed in 
deciviews, and in any additional ambi-
ent visibility metrics deemed appro-
priate by the State) expected through 
the year 2018 for the most impaired and 
least impaired days, based on the im-
plementation of all measures as re-
quired in the Commission report and 
the provisions in this section. The pro-
jection must be made in consultation 
with other Transport Region States 
with sources which may be reasonably 
anticipated to contribute to visibility 
impairment in the relevant Class I 
area. The projection may be based on a 
satisfactory regional analysis. 

(3) Treatment of clean-air corridors. 
The plan must describe and provide for 
implementation of comprehensive 
emission tracking strategies for clean- 
air corridors to ensure that the visi-
bility does not degrade on the least-im-
paired days at any of the 16 Class I 
areas. The strategy must include: 

(i) An identification of clean-air cor-
ridors. The EPA will evaluate the 
State’s identification of such corridors 
based upon the reports of the Commis-
sion’s Meteorology Subcommittee and 
any future updates by a successor orga-
nization; 

(ii) Within areas that are clean-air 
corridors, an identification of patterns 
of growth or specific sites of growth 
that could cause, or are causing, sig-
nificant emissions increases that could 
have, or are having, visibility impair-
ment at one or more of the 16 Class I 
areas. 

(iii) In areas outside of clean-air cor-
ridors, an identification of significant 
emissions growth that could begin, or 

VerDate May<21>2004 21:53 Jul 18, 2004 Jkt 203141 PO 00000 Frm 00268 Fmt 8010 Sfmt 8010 Y:\SGML\203141T.XXX 203141T



269 

Environmental Protection Agency § 51.309 

is beginning, to impair the quality of 
air in the corridor and thereby lead to 
visibility degradation for the least-im-
paired days in one or more of the 16 
Class I areas. 

(iv) If impairment of air quality in 
clean air corridors is identified pursu-
ant to paragraphs (d)(3)(ii) and (iii) of 
this section, an analysis of the effects 
of increased emissions, including provi-
sions for the identification of the need 
for additional emission reductions 
measures, and implementation of the 
additional measures where necessary. 

(v) A determination of whether other 
clean air corridors exist for any of the 
16 Class I areas. For any such clean air 
corridors, an identification of the nec-
essary measures to protect against fu-
ture degradation of air quality in any 
of the 16 Class I areas. 

(4) Implementation of stationary source 
reductions. The first implementation 
plan submission must include: 

(i) Sulfur dioxide milestones con-
sistent with paragraph (h)(1) of this 
section. 

(ii) Monitoring and reporting of sul-
fur dioxide emissions. The plan submis-
sion must include provisions requiring 
the annual monitoring and reporting of 
actual stationary source sulfur dioxide 
emissions within the State. The moni-
toring and reporting data must be suf-
ficient to determine whether a 13 per-
cent reduction in actual emissions has 
occurred between the years 1990 and 
2000, and for determining annually 
whether the milestone for each year 
between 2003 and 2018 is exceeded, con-
sistent with paragraph (h) (2) of this 
section. The plan submission must pro-
vide for reporting of these data by the 
State to the Administrator and to the 
regional planning organization con-
sistent with paragraph (h)(2) of this 
section. 

(iii) Criteria and Procedures for a 
Market Trading Program. The plan 
must include the criteria and proce-
dures for activating a market trading 
program consistent with paragraphs 
(h)(3) and (h)(4) of this section. The 
plan must also provide for implementa-
tion plan assessments of the program 
in the years 2008, 2013, and 2018. 

(iv) Provisions for market trading 
program compliance reporting con-

sistent with paragraph (h)(4) of this 
section. 

(v) Provisions for stationary source 
NOX and PM. The plan submission 
must include a report which assesses 
emissions control strategies for sta-
tionary source NOX and PM, and the 
degree of visibility improvement that 
would result from such strategies. In 
the report, the State must evaluate 
and discuss the need to establish emis-
sion milestones for NOX and PM to 
avoid any net increase in these pollut-
ants from stationary sources within 
the transport region, and to support 
potential future development and im-
plementation of a multipollutant and 
possibly multisource market-based 
program. The plan submission must 
provide for an implementation plan re-
vision, containing any necessary long- 
term strategies and BART require-
ments for stationary source PM and 
NOX (including enforceable limitations, 
compliance schedules, and other meas-
ures) by no later than December 31, 
2008. 

(5) Mobile sources. The plan submis-
sion must provide for: 

(i) Statewide inventories of onroad 
and nonroad mobile source emissions of 
VOC, NOX, SO2, PM2.5, elemental car-
bon, and organic carbon for the years 
2003, 2008, 2013, and 2018. 

(A) The inventories must dem-
onstrate a continuous decline in total 
mobile source emissions (onroad plus 
nonroad; tailpipe and evaporative) of 
VOC, NOX, PM2.5, elemental carbon, 
and organic carbon, evaluated sepa-
rately. If the inventories show a con-
tinuous decline in total mobile source 
emissions of each of these pollutants 
over the period 2003–2018, no further ac-
tion is required as part of this plan to 
address mobile source emissions of 
these pollutants. If the inventories do 
not show a continuous decline in mo-
bile source emissions of one or more of 
these pollutants over the period 2003– 
2018, the plan submission must provide 
for an implementation plan revision by 
no later than December 31, 2008 con-
taining any necessary long-term strat-
egies to achieve a continuous decline 
in total mobile source emissions of the 
pollutant(s), to the extent practicable, 
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considering economic and techno-
logical reasonableness and federal pre-
emption of vehicle standards and fuel 
standards under title II of the CAA. 

(B) The plan submission must also 
provide for an implementation plan re-
vision by no later than December 31, 
2008 containing any long-term strate-
gies necessary to reduce emissions of 
SO2 from nonroad mobile sources, con-
sistent with the goal of reasonable 
progress. In assessing the need for such 
long-term strategies, the State may 
consider emissions reductions achieved 
or anticipated from any new Federal 
standards for sulfur in nonroad diesel 
fuel. 

(ii) Interim reports to EPA and the 
public in years 2003, 2008, 2013, and 2018 
on the implementation status of the re-
gional and local strategies rec-
ommended by the Commission Report 
to address mobile source emissions. 

(6) Programs related to fire. The plan 
must provide for: 

(i) Documentation that all Federal, 
State, and private prescribed fire pro-
grams within the State evaluate and 
address the degree visibility impair-
ment from smoke in their planning and 
application. In addition the plan must 
include smoke management programs 
that include all necessary components 
including, but not limited to, actions 
to minimize emissions, evaluation of 
smoke dispersion, alternatives to fire, 
public notification, air quality moni-
toring, surveillance and enforcement, 
and program evaluation. 

(ii) A statewide inventory and emis-
sions tracking system (spatial and 
temporal) of VOC, NOX, elemental and 
organic carbon, and fine particle emis-
sions from fire. In reporting and track-
ing emissions from fire from within the 
State, States may use information 
from regional data-gathering and 
tracking initiatives. 

(iii) Identification and removal wher-
ever feasible of any administrative bar-
riers to the use of alternatives to burn-
ing in Federal, State, and private pre-
scribed fire programs within the State. 

(iv) Enhanced smoke management 
programs for fire that consider visi-
bility effects, not only health and nui-
sance objectives, and that are based on 
the criteria of efficiency, economics, 
law, emission reduction opportunities, 

land management objectives, and re-
duction of visibility impact. 

(v) Establishment of annual emission 
goals for fire, excluding wildfire, that 
will minimize emission increases from 
fire to the maximum extent feasible 
and that are established in cooperation 
with States, tribes, Federal land man-
agement agencies, and private entities. 

(7) Area sources of dust emissions from 
paved and unpaved roads. The plan 
must include an assessment of the im-
pact of dust emissions from paved and 
unpaved roads on visibility conditions 
in the 16 Class I Areas. If such dust 
emissions are determined to be a sig-
nificant contributor to visibility im-
pairment in the 16 Class I areas, the 
State must implement emissions man-
agement strategies to address the im-
pact as necessary and appropriate. 

(8) Pollution prevention. The plan 
must provide for: 

(i) An initial summary of all pollu-
tion prevention programs currently in 
place, an inventory of all renewable en-
ergy generation capacity and produc-
tion in use, or planned as of the year 
2002 (expressed in megawatts and mega-
watt-hours), the total energy genera-
tion capacity and production for the 
State, the percent of the total that is 
renewable energy, and the State’s an-
ticipated contribution toward the re-
newable energy goals for 2005 and 2015, 
as provided in paragraph (d)(8)(vi) of 
this section. 

(ii) Programs to provide incentives 
that reward efforts that go beyond 
compliance and/or achieve early com-
pliance with air-pollution related re-
quirements. 

(iii) Programs to preserve and expand 
energy conservation efforts. 

(iv) The identification of specific 
areas where renewable energy has the 
potential to supply power where it is 
now lacking and where renewable en-
ergy is most cost-effective. 

(v) Projections of the short- and long- 
term emissions reductions, visibility 
improvements, cost savings, and sec-
ondary benefits associated with the re-
newable energy goals, energy efficiency 
and pollution prevention activities. 

(vi) A description of the programs re-
lied on to achieve the State’s contribu-
tion toward the Commission’s goal 
that renewable energy will comprise 10 
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percent of the regional power needs by 
2005 and 20 percent by 2015, and a dem-
onstration of the progress toward 
achievement of the renewable energy 
goals in the years 2003, 2008, 2013, and 
2018. This description must include doc-
umentation of the potential for renew-
able energy resources, the percentage 
of renewable energy associated with 
new power generation projects imple-
mented or planned, and the renewable 
energy generation capacity and produc-
tion in use and planned in the State. 
To the extent that it is not feasible for 
a State to meet its contribution to the 
regional renewable energy goals, the 
State must identify in the progress re-
ports the measures implemented to 
achieve its contribution and explain 
why meeting the State’s contribution 
was not feasible. 

(9) Implementation of additional rec-
ommendations. The plan must provide 
for implementation of all other rec-
ommendations in the Commission re-
port that can be practicably included 
as enforceable emission limits, sched-
ules of compliance, or other enforce-
able measures (including economic in-
centives) to make reasonable progress 
toward remedying existing and pre-
venting future regional haze in the 16 
Class I areas. The State must provide a 
report to EPA and the public in 2003, 
2008, 2013, and 2018 on the progress to-
ward developing and implementing pol-
icy or strategy options recommended 
in the Commission Report. 

(10) Periodic implementation plan revi-
sions. Each Transport Region State 
must submit to the Administrator peri-
odic reports in the years 2008, 2013, and 
2018. The progress reports must be in 
the form of implementation plan revi-
sions that comply with the procedural 
requirements of § 51.102 and § 51.103. 

(i) The report will assess the area for 
reasonable progress as provided in this 
section for mandatory Class I Federal 
area(s) located within the State and for 
mandatory Class I Federal area(s) lo-
cated outside the State which may be 
affected by emissions from within the 
State. This demonstration may be 
based on assessments conducted by the 
States and/or a regional planning body. 
The progress reports must contain at a 
minimum the following elements: 

(A) A description of the status of im-
plementation of all measures included 
in the implementation plan for achiev-
ing reasonable progress goals for man-
datory Class I Federal areas both with-
in and outside the State. 

(B) A summary of the emissions re-
ductions achieved throughout the 
State through implementation of the 
measures described in paragraph 
(d)(10)(i)(A) of this section. 

(C) For each mandatory Class I Fed-
eral area within the State, an assess-
ment of the following: the current visi-
bility conditions for the most impaired 
and least impaired days; the difference 
between current visibility conditions 
for the most impaired and least im-
paired days and baseline visibility con-
ditions; the change in visibility impair-
ment for the most impaired and least 
impaired days over the past 5 years. 

(D) An analysis tracking the change 
over the past 5 years in emissions of 
pollutants contributing to visibility 
impairment from all sources and ac-
tivities within the State. Emissions 
changes should be identified by type of 
source or activity. The analysis must 
be based on the most recent updated 
emissions inventory, with estimates 
projected forward as necessary and ap-
propriate, to account for emissions 
changes during the applicable 5-year 
period. 

(E) An assessment of any significant 
changes in anthropogenic emissions 
within or outside the State that have 
occurred over the past 5 years that 
have limited or impeded progress in re-
ducing pollutant emissions and improv-
ing visibility. 

(F) An assessment of whether the 
current implementation plan elements 
and strategies are sufficient to enable 
the State, or other States with manda-
tory Federal Class I areas affected by 
emissions from the State, to meet all 
established reasonable progress goals. 

(G) A review of the State’s visibility 
monitoring strategy and any modifica-
tions to the strategy as necessary. 

(ii) At the same time the State is re-
quired to submit any 5-year progress 
report to EPA in accordance with 
paragaph (d)(10)(i) of this section, the 
State must also take one of the fol-
lowing actions based upon the informa-
tion presented in the progress report: 
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(A) If the State determines that the 
existing implementation plan requires 
no further substantive revision at this 
time in order to achieve established 
goals for visibility improvement and 
emissions reductions, the State must 
provide to the Administrator a nega-
tive declaration that further revision 
of the existing implementation plan is 
not needed at this time. 

(B) If the State determines that the 
implementation plan is or may be inad-
equate to ensure reasonable progress 
due to emissions from sources in an-
other State(s) which participated in a 
regional planning process, the State 
must provide notification to the Ad-
ministrator and to the other State(s) 
which participated in the regional 
planning process with the States. The 
State must also collaborate with the 
other State(s) through the regional 
planning process for the purpose of de-
veloping additional strategies to ad-
dress the plan’s deficiencies. 

(C) Where the State determines that 
the implementation plan is or may be 
inadequate to ensure reasonable 
progress due to emissions from sources 
in another country, the State shall 
provide notification, along with avail-
able information, to the Adminis-
trator. 

(D) Where the State determines that 
the implementation plan is or may be 
inadequate to ensure reasonable 
progress due to emissions from within 
the State, the State shall develop addi-
tional strategies to address the plan 
deficiencies and revise the implementa-
tion plan no later than one year from 
the date that the progress report was 
due. 

(11) State planning and interstate co-
ordination. In complying with the re-
quirements of this section, States may 
include emission reductions strategies 
that are based on coordinated imple-
mentation with other States. Examples 
of these strategies include economic 
incentive programs and transboundary 
emissions trading programs. The im-
plementation plan must include docu-
mentation of the technical and policy 
basis for the individual State appor-
tionment (or the procedures for appor-
tionment throughout the trans-bound-
ary region), the contribution addressed 
by the State’s plan, how it coordinates 

with other State plans, and compliance 
with any other appropriate implemen-
tation plan approvability criteria. 
States may rely on the relevant tech-
nical, policy and other analyses devel-
oped by a regional entity (such as the 
Western Regional Air Partnership) in 
providing such documentation. Con-
versely, States may elect to develop 
their own programs without relying on 
work products from a regional entity. 

(12) Tribal implementation. Consistent 
with 40 CFR Part 49, tribes within the 
Transport Region may implement the 
required visibility programs for the 16 
Class I areas, in the same manner as 
States, regardless of whether such 
tribes have participated as members of 
a visibility transport commission. 

(e) States electing not to implement the 
commission recommendations. Any Trans-
port Region State may elect not to im-
plement the Commission recommenda-
tions set forth in paragraph (d) of this 
section. Such States are required to 
comply with the timelines and require-
ments of § 51.308. Any Transport Region 
State electing not to implement the 
Commission recommendations must 
advise the other States in the Trans-
port Region of the nature of the pro-
gram and the effect of the program on 
visibility-impairing emissions, so that 
other States can take this information 
into account in developing programs 
under this section. 

(f) Annex to the Commission Report. (1) 
A Transport Region State may choose 
to comply with the provisions of this 
section and by doing so shall satisfy 
the requirements of § 51.308(b) through 
(e) only if the Grand Canyon Visibility 
Transport Commission (or a regional 
planning body formed to implement 
the Commission recommendations) 
submits a satisfactory annex to the 
Commission Report no later than Octo-
ber 1, 2000. To be satisfactory, the 
Annex must contain the following ele-
ments: 

(i) The annex must contain quan-
titative emissions milestones for sta-
tionary source sulfur dioxide emissions 
for the reporting years 2003, 2008, 2013 
and 2018. The milestones must provide 
for steady and continuing emissions re-
ductions for the 2003–2018 time period 
consistent with the Commission’s defi-
nition of reasonable progress, its goal 
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of 50 to 70 percent reduction in sulfur 
dioxide emissions from 1990 actual 
emission levels by 2040, applicable re-
quirements under the CAA, and the 
timing of implementation plan assess-
ments of progress and identification of 
deficiencies which will be due in the 
years 2008, 2013, and 2018. The mile-
stones must be shown to provide for 
greater reasonable progress than would 
be achieved by application of best 
available retrofit technology (BART) 
pursuant to § 51.308(e)(2) and would be 
approvable in lieu of BART. 

(ii) The annex must contain docu-
mentation of the market trading pro-
gram or other programs to be imple-
mented pursuant to paragraph (d)(4) of 
this section if current programs and 
voluntary measures are not sufficient 
to meet the required emission reduc-
tion milestones. This documentation 
must include model rules, memoranda 
of understanding, and other docu-
mentation describing in detail how 
emission reduction progress will be 
monitored, what conditions will re-
quire the market trading program to 
be activated, how allocations will be 
performed, and how the program will 
operate. 

(2) The Commission may elect, at the 
same time it submits the annex, to 
make recommendations intended to 
demonstrate reasonable progress for 
other mandatory Class I areas (beyond 
the original 16) within the Transport 
Region States, including the technical 
and policy justification for these addi-
tional mandatory Class I Federal areas 
in accordance with the provisions of 
paragraph (g) of this section. 

(3) The EPA will publish the annex 
upon receipt. If EPA finds that the 
annex meets the requirements of para-
graph (f)(1) of this section and assures 
reasonable progress, then, after public 
notice and comment, EPA will amend 
the requirements of this section to in-
corporate the provisions of the annex. 
If EPA finds that the annex does not 
meet the requirements of paragraph 
(f)(1) of this section, or does not assure 
reasonable progress, or if EPA finds 
that the annex is not received, then 
each Transport Region State must sub-
mit an implementation plan for re-
gional haze meeting all of the require-
ments of § 51.308. 

(4) In accordance with the provisions 
under paragraph (f)(1) of this section, 
the annex may include a geographic en-
hancement to the program provided for 
in paragraph (d)(4) of this section to 
address the requirement under 
§ 51.302(c) related to Best Available Ret-
rofit Technology for reasonably attrib-
utable impairment from the pollutants 
covered by the milestones or the back-
stop market trading program. The geo-
graphic enhancement program may in-
clude an appropriate level of reason-
ably attributable impairment which 
may require additional emission reduc-
tions over and above those achieved 
under the milestones defines in para-
graph (f)(1)(i) of this section. 

(g) Additional Class I areas. The fol-
lowing submittals must be made by 
Transport Region States implementing 
the provisions of this section as the 
basis for demonstrating reasonable 
progress for additional Class I areas in 
the Transport Region States. If a 
Transport Region State submits an im-
plementation plan which is approved 
by EPA as meeting the requirements of 
this section, it will be deemed to com-
ply with the requirements for reason-
able progress for the period from ap-
proval of the plan to 2018. 

(1) In the plan submitted for the 16 
Class I areas no later than December 
31, 2003, a declaration indicating 
whether other Class I areas will be ad-
dressed under § 51.308 or paragraphs 
(g)(2) and (3) of this section. 

(2) In a plan submitted no later than 
December 31, 2008, provide a dem-
onstration of expected visibility condi-
tions for the most impaired and least 
impaired days at the additional manda-
tory Class I Federal area(s) based on 
emissions projections from the long- 
term strategies in the implementation 
plan. This demonstration may be based 
on assessments conducted by the 
States and/or a regional planning body. 

(3) In a plan submitted no later than 
December 31, 2008, provide revisions to 
the plan submitted under paragraph (c) 
of this section, including provisions to 
establish reasonable progress goals and 
implement any additional measures 
necessary to demonstrate reasonable 
progress for the additional mandatory 
Federal Class I areas. These revisions 
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must comply with the provisions of 
§ 51.308(d)(1) through (4). 

(4) The following provisions apply for 
Transport Region States establishing 
reasonable progress goals and adopting 
any additional measures for Class I 
areas other than the 16 Class I areas 
under paragraphs (g)(2) and (3) of this 
section. 

(i) In developing long-term strategies 
pursuant to § 51.308(d)(3), the State may 
build upon the strategies implemented 
under paragraph (d) of this section, and 
take full credit for the visibility im-
provement achieved through these 
strategies. 

(ii) The requirement under § 51.308(e) 
related to Best Available Retrofit 
Technology for regional haze is deemed 
to be satisfied for pollutants addressed 
by the milestones and backstop trading 
program if, in establishing the emis-
sion reductions milestones under para-
graph (f) of this section, it is shown 
that greater reasonable progress will 
be achieved for these Class I areas than 
would be achieved through the applica-
tion of source-specific BART emission 
limitations under § 51.308(e)(1). 

(iii) The Transport Region State may 
consider whether any strategies nec-
essary to achieve the reasonable 
progress goals required by paragraph 
(g)(3) of this section are incompatible 
with the strategies implemented under 
paragraph (d) of this section to the ex-
tent the State adequately dem-
onstrates that the incompatibility is 
related to the costs of the compliance, 
the time necessary for compliance, the 
energy and no air quality environ-
mental impacts of compliance, or the 
remaining useful life of any existing 
source subject to such requirements. 

(h) Emissions Reduction Program for 
Major Industrial Sources of Sulfur Diox-
ide. The first implementation plan sub-
mission must include a stationary 
source emissions reductions program 
for major industrial sources of sulfur 
dioxide that meets the following re-
quirements: 

(1) Regional sulfur dioxide milestones. 
The plan must include the milestones 
in Table 1, and provide for the adjust-
ments in paragraphs (h)(1)(i) through 
(iv) of this section. Table 1 follows: 

TABLE 1—SULFUR DIOXIDE EMISSIONS MILESTONES 

Column 1 Column 2 Column 3 Column 4 

For the year . . . 

. . . if BHP San Manuel and 
Phelps Dodge Hidalgo resume 
operation, the maximum regional 
sulfur dioxide milestone is . . . 

. . . if neither BHP San Manuel 
nor Phelps Dodge Hidalgo re-
sumes operation, the minimum re-
gional sulfur dioxide milestone is 
. . . 

. . . and the emission inventories 
for these years will determine 
whether emissions are greater 
than or less than the milestone: 

2003 ..................... 720,000 tons ................................. 682,000 tons ................................. 2003. 
2004 ..................... 720,000 tons ................................. 682,000 tons ................................. Average of 2003 and 2004. 
2005 ..................... 720,000 tons ................................. 682,000 tons ................................. Average of 2003, 2004 and 2005. 
2006 ..................... 720,000 tons ................................. 682,000 tons ................................. Average of 2004, 2005 and 2006. 
2007 ..................... 720,000 tons ................................. 682,000 tons ................................. Average of 2005, 2006 and 2007. 
2008 ..................... 718,333 tons ................................. 680,333 tons ................................. Average of 2006, 2007 and 2008. 
2009 ..................... 716,667 tons ................................. 678,667 tons ................................. Average of 2007, 2008 and 2009. 
2010 ..................... 715,000 tons ................................. 677,000 tons ................................. Average of 2008, 2009 and 2010. 
2011 ..................... 715,000 tons ................................. 677,000 tons ................................. Average of 2009, 2010 and 2011. 
2012 ..................... 715,000 tons ................................. 677,000 tons ................................. Average of 2010, 2011 and 2012. 
2013 ..................... 695,000 tons ................................. 659,667 tons ................................. Average of 2011, 2012 and 2013. 
2014 ..................... 675,000 tons ................................. 642,333 tons ................................. Average of 2012, 2013 and 2014. 
2015 ..................... 655,000 tons ................................. 625,000 tons ................................. Average of 2013, 2014 and 2015. 
2016 ..................... 655,000 tons ................................. 625,000 tons ................................. Average of 2014, 2015 and 2016. 
2017 ..................... 655,000 tons ................................. 625,000 tons ................................. Average of 2015, 2016 and 2017. 
2018 ..................... 510,000 tons ................................. 480,000 tons ................................. Year 2018 only. 
Each year after 

2018.
no more than 510,000 tons unless 

the milestones are replaced 
with a different program that 
meets any BART and reason-
able progress requirements es-
tablished in § 51.309.

no more than 480,000 tons unless 
the milestones are replaced 
with a different program that 
meets any BART and reason-
able progress requirements es-
tablished in § 51.309.

3-year average of the year and 
the two previous years, or any 
alternative provided in any fu-
ture plan revisions under 
§ 51.308(f). 

(i) Adjustment for States and Tribes 
Which Choose Not to Participate in the 
Program, and for Tribes that opt into 

the program after the 2003 deadline. If 
a State or Tribe chooses not to submit 
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an implementation plan under the op-
tion provided in § 51.309, or if EPA has 
not approved a State or Tribe’s imple-
mentation plan by the date of the draft 
determination required by 
§ 51.309(h)(3)(ii), the amounts for that 
State or Tribe which are listed in Table 
2 must be subtracted from the mile-
stones that are included in the imple-
mentation plans for the remaining 
States and Tribes. For Tribes that opt 
into the program after 2003, the 
amounts in Table 2 or 4 will be auto-

matically added to the milestones that 
are included in the implementation 
plans for the participating States and 
Tribes, beginning with the first year 
after the tribal implementation plan 
implementing § 51.309 is approved by 
the Administrator. The amounts listed 
in Table 2 are for purposes of adjusting 
the milestones only, and they do not 
represent amounts that must be allo-
cated under any future trading pro-
gram. Table 2 follows: 

TABLE 2—AMOUNTS SUBTRACTED FROM THE MILESTONES FOR STATES AND TRIBES WHICH DO NOT 
EXERCISE THE OPTION PROVIDED BY § 51.309 

State or tribe 2003 2004 2005 2006 2007 2008 2009 2010 

1. Arizona .............................. 117,372 117,372 117,372 117,372 117,372 117,941 118,511 119,080 
2. California ........................... 37,343 37,343 37,343 37,784 37,343 36,363 35,382 34,402 
3. Colorado ........................... 98,897 98,897 98,897 98,897 98,897 98,443 97,991 97,537 
4. Idaho ................................. 18,016 18,016 18,016 18,016 18,016 17,482 16,948 16,414 
5. Nevada .............................. 20,187 20,187 20,187 20,187 20,187 20,282 20,379 20,474 
6. New Mexico ...................... 84,624 84,624 84,624 84,624 84,624 84,143 83,663 83,182 
7. Oregon .............................. 26,268 26,268 26,268 26,268 26,268 26,284 26,300 26,316 
8. Utah .................................. 42,782 42,782 42,782 42,782 42,782 42,795 42,806 42,819 
9. Wyoming ........................... 155,858 155,858 155,858 155,858 155,858 155,851 155,843 155,836 
10. Navajo Nation ................. 53,147 53,147 53,147 53,147 53,147 53,240 53,334 53,427 
11. Shoshone-Bannock Tribe 

of the Fort Hall Reserva-
tion ..................................... 4,994 4,994 4,994 4,994 4,994 4,994 4,994 4,994 

12. Ute Indian Tribe of the 
Uintahand Ouray Reserva-
tion ..................................... 1,129 1,129 1,129 1,129 1,129 1,131 1,133 1,135 

13. Wind River Reservation .. 1,384 1,384 1,384 1,384 1,384 1,384 1,384 1,384 

State or tribe 2011 2012 2013 2014 2015 2016 2017 2018 

1. Arizona .............................. 119,080 119,080 116,053 113,025 109,998 109,998 109,998 82,302 
2. California ........................... 34,402 34,402 33,265 32,128 30,991 30,991 30,991 27,491 
3. Colorado ........................... 97,537 97,537 94,456 91,375 88,294 88,294 88,294 57,675 
4. Idaho ................................. 16,414 16,414 15,805 15,197 14,588 14,588 14,588 13,227 
5. Nevada .............................. 20,474 20,474 20,466 20,457 20,449 20,449 20,449 20,232 
6. New Mexico ...................... 83,182 83,182 81,682 80,182 78,682 78,682 78,682 70,000 
7. Oregon .............................. 26,316 26,316 24,796 23,277 21,757 21,757 21,757 8,281 
8. Utah .................................. 42,819 42,819 41,692 40,563 39,436 39,436 39,436 30,746 
9. Wyoming ........................... 155,836 155,836 151,232 146,629 142,025 142,025 142,025 97,758 
10. Navajo Nation ................. 53,427 53,427 52,707 51,986 51,266 51,266 51,266 44,772 
11. Shoshone-Bannock Tribe 

of the Fort Hall Reserva-
tion ..................................... 4,994 4,994 4,994 4,994 4,994 4,994 4,994 4,994 

12. Ute Indian Tribe of the 
Uintahand Ouray Reserva-
tion ..................................... 1,135 1,135 1,135 1,135 1,135 1,135 1,135 1,135 

13. Northern Arapaho and 
Shoshone Tribes of the 
Wind River Reservation .... 1,384 1,384 1,384 1,384 1,384 1,384 1,384 1,384 

(ii) Adjustment for Future Operation 
of Copper Smelters. 

(A) The plan must provide for adjust-
ments to the milestones in the event 
that Phelps Dodge Hidalgo and/or BHP 
San Manuel resume operations or that 
other smelters increase their oper-
ations. 

(B) The plan must provide for adjust-
ments to the milestones according to 
Tables 3a and 3b except that if either 
the Hidalgo or San Manuel smelters re-
sumes operation and is required to ob-
tain a permit under 40 CFR 52.21 or 40 
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CFR 51.166, the adjustment to the mile-
stone must be based upon the levels al-
lowed by the permit. In no instance 
may the adjustment to the milestone 
be greater than 22,000 tons for the 
Phelps Dodge Hidalgo, greater than 

16,000 tons for BHP San Manuel, or 
more than 30,000 tons for the combina-
tion of the Phelps Dodge Hidalgo and 
BHP San Manuel smelters for the years 
2013 through 2018. Tables 3a and 3b fol-
low: 

TABLE 3A—ADJUSTMENTS TO THE MILESTONES FOR FUTURE OPERATIONS OF COPPER SMELTERS 

Scenario If this happens . . . and this happens . . . 
. . . then you calculate the milestone 
by adding this amount to the value in 
column 3 of Table 1 

1 ............................. Phelps Dodge Hidalgo 
resumes operation, but 
BHP San Manuel does 
not.

Phelps Dodge Hidalgo resumes pro-
duction consistent with past oper-
ations and emissions.

A. Beginning with the year that pro-
duction resumes, and for each year 
up to the year 2012, the milestone 
increases by: 

(1) 22,000 tons PLUS 
(2) Any amounts identified in Table 

3b. 
B. For the years 2013 through 2018, 

the milestone increases by this 
amount or by 30,000 tons, which-
ever is less. 

2 ............................. Phelps Dodge Hidalgo 
resumes operation, but 
BHP San Manuel does 
not.

Phelps Dodge Hidalgo resumes oper-
ation in a substantially different 
manner such that emissions will be 
less than for past operations (an 
example would be running only one 
portion of the plant to produce sul-
fur acid only).

A. Beginning with the year that pro-
duction resumes, and for each year 
up to the year 2012, the milestone 
increases by: 

(1) Expected emissions for Phelps 
Dodge Hidalgo (not to exceed 
22,000 tons), PLUS 

(2) Any amounts identified in Table 
3b. 

B. For the years 2013 through 2018, 
the milestone increases by this 
amount or by 30,000 tons, which-
ever is less. 

3 ............................. BHP San Manuel Manuel 
resumes operation, but 
Phelps Dodge Hidalgo 
does not.

BHP San Manuel resumes production 
consistent with past operations and 
emissions.

A. 16,000 tons PLUS 
B. Any amounts identified in Table 

3b. 

4 ............................. BHP San Manuel re-
sumes operation, but 
Phelps Dodge Hidalgo 
does not.

BHP San Manuel resumes operations 
in a substantially different manner 
such that emissions will be less 
than for past operations (an exam-
ple would be running only one por-
tion of the plant to produce sulfur 
acid only).

A. Expected emissions for BHP (not 
to exceed 16,000 tons) PLUS 

B. Any amounts identified in Table 
3b. 

5 ............................. Both Phelps Dodge Hi-
dalgo and BHP San 
Manuel resume oper-
ations.

Both smelters resume production 
consistent with past operations and 
emissions.

A. Beginning with the year that pro-
duction resumes, and for each year 
up to the year 2012, the milestone 
increase by 38,000 tons. 

B. For the years 2013 through 2018, 
the milestone increases by 30,000 
tons. 

6 ............................. Both Phelps Dodge Hi-
dalgo and BHP San 
Manuel resume oper-
ations.

Phelps Dodge Hidalgo resumes pro-
duction consistent with past oper-
ations and emissions, but BHP San 
Manuel resumes operations in a 
substantially different manner such 
that emissions will be less than for 
past operations (an example would 
be running only one portion of the 
plant to produce sulfur acid only).

A. For the year that production re-
sumes, and for each year up to the 
year 2012, the milestone increases 
by: 

(1) 22,000 PLUS 
(2) Expected emissions for San 

Manuel (not to exceed 16,000 
tons). 

B. For the years 2013 though 2018, 
the milestone increases by this 
same amount, or by 30,000 tons, 
whichever is less. 
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TABLE 3A—ADJUSTMENTS TO THE MILESTONES FOR FUTURE OPERATIONS OF COPPER SMELTERS— 
Continued 

Scenario If this happens . . . and this happens . . . 
. . . then you calculate the milestone 
by adding this amount to the value in 
column 3 of Table 1 

7 ............................. Both Phelps Dodge Hi-
dalgo and BHP San 
Manuel resumes oper-
ations.

BHP San Manuel resume production 
consistent with the past operations 
and emissions, but Phelps Dodge 
Hidalgo resumes operations in a 
substantially different manner such 
that emissions will be less than for 
past operations (an example would 
be running only one portion of the 
plant to produce sulfur acid only).

A. For the year that production re-
sumes, and for each year up to the 
year 2012, milestone increases by: 

(1) 16,000 PLUS 
(2) Expected Hidalgo emissions (not 

to exceed 22,000 tons). 
B. For the years 2013 though 2018, 

the milestone increases by this 
same amount, or by 30,000 tons, 
whichever is less. 

8 ............................. Both Phelps Dodge Hi-
dalgo and BHP San 
Manuel do not resume 
operations.

............................................................. A. Any amounts identified in Table 
3b. 

TABLE 3B—ADJUSTMENTS FOR CERTAIN COPPER SMELTERS WHICH OPERATE ABOVE BASELINE 
LEVELS 
[In tons] 

Where it applies in table 3a, if the following smelter . . . 

complies with 
existing per-
mits but has 
actual annual 
emissions that 
exceed the fol-
lowing base-
line level . . . 

. . . the mile-
stone in-
creases by the 
difference be-
tween actual 
emissions and 
the baseline 
level, or the 
following 
amount, 
whichever is 
less 

Asarco Hayden .............................................................................................................................. 23,000 3,000 
BHP San Manuel ........................................................................................................................... 16,000 1,500 
Kennecott Salt Lake ...................................................................................................................... 1,000 100 
Phelps Dodge Chino ..................................................................................................................... 16,000 3,000 
Phelps Dodge Hidalgo .................................................................................................................. 22,000 4,000 
Phelps Dodge Miami ..................................................................................................................... 8,000 2,000 

(iii) Adjustments for changes in 
emission monitoring or calculation 
methods. The plan must provide for ad-
justments to the milestones to reflect 
changes in sulfur dioxide emission 
monitoring or measurement methods 
for a source that is included in the pro-
gram, including changes identified 
under paragraph (h)(2)(iii)(D) of this 
section. Any such adjustment based 
upon changes to emissions monitoring 
or measurement methods must be 
made in the form of an implementation 
plan revision that complies with the 
procedural requirements of § 51.102 and 
§ 51.103. The implementation plan revi-
sion must be submitted to the Admin-
istrator no later than the first due date 
for a periodic report under paragraph 
(d)(10) of this section following the 

change in emission monitoring or 
measurement method. 

(iv) Adjustments for changes in flow 
rate measurement methods for affected 
sources under 40 CFR 72.1. For the 
years between 2003 and 2017, the imple-
mentation plan must provide for ad-
justments to the milestones for sources 
using the methods contained in 40 CFR 
part 60, appendix A, Methods 2F, 2G, 
and 2H. For any year for which such an 
adjustment has not yet been made to 
the milestone, the implementation 
plan must provide for an adjustment to 
the emissions reporting to ensure con-
sistency. The implementation plan 
must provide for adjustments to the 
milestones by no later than the date of 
the periodic plan revision required 
under § 51.309(d)(10). 

VerDate May<21>2004 21:53 Jul 18, 2004 Jkt 203141 PO 00000 Frm 00277 Fmt 8010 Sfmt 8010 Y:\SGML\203141T.XXX 203141T



278 

40 CFR Ch. I (7–1–04 Edition) § 51.309 

(v) Adjustments due to enforcement 
actions arising from settlements. The 
implementation plan must provide for 
adjustments to the milestones, as spec-
ified in paragraph (h)(1)(vii) and (viii) 
of this section, if: 

(A) An agreement to settle an action, 
arising from allegations of a failure of 
an owner or operator of an emissions 
unit at a source in the program to com-
ply with applicable regulations which 
were in effect during the base year, is 
reached between the parties to the ac-
tion; 

(B) The alleged failure to comply 
with applicable regulations affects the 
assumptions that were used in calcu-
lating the source’s base year and fore-
casted sulfur dioxide emissions; and 

(C) The settlement includes or rec-
ommends an adjustment to the mile-
stones. 

(vi) Adjustments due to enforcement 
actions arising from administrative or 
judicial orders. The implementation 
plan must also provide for adjustments 
to the milestones as directed by any 
final administrative or judicial order, 
as specified in paragraph (h)(1)(vii) and 
(viii) of this section. Where the final 
administrative or judicial order does 
not include a reforecast of the source’s 
baseline, the State or Tribe shall 
evaluate whether a reforecast of the 
source’s baseline emissions is appro-
priate. 

(vii) Adjustments for enforcement ac-
tions. The plan must provide that, 
based on paragraph (h)(1)(v) and (vi) of 
this section, the milestone must be de-
creased by an appropriate amount 
based on a reforecast of the source’s de-
creased sulfur dioxide emissions. The 
adjustments do not become effective 
until after the source has reduced its 
sulfur dioxide emissions as required in 
the settlement agreement, or adminis-
trative or judicial order. All adjust-
ments based upon enforcement actions 
must be made in the form of an imple-
mentation plan revision that complies 
with the procedural requirements of 
§§ 51.102 and 51.103. 

(viii) Documentation of adjustments 
for enforcement actions. In the peri-
odic plan revision required under 
51.309(d)(10), the State or Tribe shall in-
clude the following documentation of 

any adjustment due to an enforcement 
action: 

(A) Identification of each source 
under the State or Tribe’s jurisdiction 
which has reduced sulfur dioxide emis-
sions pursuant to a settlement agree-
ment, or an administrative or judicial 
order; 

(B) For each source identified, a 
statement indicating whether the mile-
stones were adjusted in response to the 
enforcement action; 

(C) Discussion of the rationale for the 
State or Tribe’s decision to adjust or 
not to adjust the milestones; and 

(D) If extra SO2 emissions reductions 
(over and above those reductions need-
ed for compliance with the applicable 
regulations) were part of an agreement 
to settle an action, a statement indi-
cating whether such reductions re-
sulted in any adjustment to the mile-
stones or allowance allocations, and a 
discussion of the rationale for the 
State or Tribe’s decision on any such 
adjustment. 

(ix) Adjustment based upon program 
audits. The plan must provide for ap-
propriate adjustments to the mile-
stones based upon the results of pro-
gram audits. Any such adjustment 
based upon audits must be made in the 
form of an implementation plan revi-
sion that complies with the procedural 
requirements of §§ 51.102 and 51.103. The 
implementation plan revision must be 
submitted to the Administrator no 
later than the first due date after the 
audit for a periodic report under para-
graph (d)(10) of this section. 

(x) Adjustment for individual sources 
opting into the program. The plan may 
provide for adjustments to the mile-
stones for any source choosing to par-
ticipate in the program even though 
the source does not meet the 100 tons 
per year criterion for inclusion. Any 
such adjustments must be made in the 
form of an implementation plan revi-
sion that complies with the procedural 
requirements of §§ 51.102 and 51.103. 

(2) Requirements for monitoring, record-
keeping and reporting of actual annual 
emissions of sulfur dioxide—(i) Sources in-
cluded in the program. The implementa-
tion plan must provide for annual 
emission monitoring and reporting, be-
ginning with calendar year 2003, for all 
sources with actual emissions of sulfur 
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dioxide of 100 tons per year or more as 
of 2003, and all sources with actual 
emissions of 100 tons or more per year 
in any subsequent year. States and 
Tribes may include other sources in 
the program, if the implementation 
plan provides for the same procedures 
and monitoring as for other sources in 
a way that is federally enforceable. 

(ii) Documentation of emissions calcula-
tion methods. The implementation plan 
must provide documentation of the 
specific methodology used to calculate 
emissions for each emitting unit in-
cluded in the program during the base 
year. The implementation plan must 
also provide for documentation of any 
change to the specific methodology 
used to calculate emissions at any 
emitting unit for any year after the 
base year. 

(iii) Recordkeeping. The implementa-
tion plan must provide for the reten-
tion of records for at least 10 years 
from the establishment of the record. If 
a record will be the basis for an adjust-
ment to the milestone as provided for 
in paragraph (h)(1) of this section, that 
record must be retained for at least 10 
years from the establishment of the 
record, or 5 years after the date of the 
implementation plan revision which re-
flects the adjustment, whichever is 
longer. 

(iv) Completion and submission of emis-
sions reports. The implementation plan 
must provide for the annual collection 
of emissions data for sources included 
within the program, quality assurance 
of the data, public review of the data, 
and submission of emissions reports to 
the Administrator and to each State 
and Tribe which has submitted an im-
plementation plan under this section. 
The implementation plan must provide 
for submission of the emission reports 
by no later than September 30 of each 
year, beginning with reports due Sep-
tember 30, 2004 for emissions from cal-
endar year 2003. For sources for which 
changes in emission quantification 
methods require adjustments under 
paragraph (h)(1)(iii) of this section, the 
emissions reports must reflect the 
method in place before the change, for 
each year until the milestone has been 
adjusted. If each of the States which 
have submitted an implementation 
plan under this section have identified 

a regional planning organization to co-
ordinate the annual comparison of re-
gional SO2 emissions against the appro-
priate milestone, the implementation 
plan must provide for reporting of this 
information to the regional planning 
body. 

(v) Exceptions reports. The emissions 
report submitted by each State and 
Tribe under paragraph (h)(2)(ii) of this 
section must provide for exceptions re-
ports containing the following: 

(A) Identification of any new or addi-
tional sulfur dioxide sources greater 
than 100 tons per year that were not 
contained in the previous year emis-
sions report; 

(B) Identification of sources shut 
down or removed from the previous 
year emissions report; 

(C) Explanation for emissions vari-
ations at any covered source that ex-
ceed plus or minus 20 percent from the 
previous year’s emissions report; 

(D) Identification and explanation of 
changed emissions monitoring and re-
porting methods at any source. The use 
of any changed emission monitoring or 
reporting methods requires an adjust-
ment to the milestones according to 
paragraph (h)(1)(iii) of this section. 

(vi) Reporting of emissions for the Mo-
have Generating Station for the years 2003 
through 2006. For the years 2003, 2004, 
2005, and for any part of the year 2006 
before installation and operation of 
sulfur dioxide controls at the Mohave 
Generating Station, emissions from the 
Mohave Generating Station will be cal-
culated using a sulfur dioxide emission 
factor of 0.15 pounds per million BTU. 

(vii) Special provision for the year 2013. 
The implementation plan must provide 
that in the emissions report for cal-
endar year 2012, which is due by Sep-
tember 30, 2013 under paragraph 
(h)(2)(iv) of this section, each State has 
the option of including calendar year 
2018 emission projections for each 
source, in addition to the actual emis-
sions for each source for calendar year 
2012. 

(3) Annual comparison of emissions to 
the milestone—(i) The implementation 
plan must provide for a comparison 
each year of annual SO2 emissions for 
the region against the appropriate 
milestone. In making this comparison, 
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the State or Tribe must make the com-
parison, using its annual emissions re-
port and emissions reports from other 
States and Tribes reported under para-
graph (h)(2)(iv) of this section. 

(ii) The implementation plan must 
provide for the State or Tribe to make 
available to the public a draft report 
comparing annual emissions to the 
milestone by December 31 of each year. 
The first draft report, comparing an-
nual emissions in 2003 to the year 2003 
milestone will be due December 31, 
2004. 

(iii) The implementation plan must 
provide for the State or Tribe to sub-
mit to the Administrator a final deter-
mination of annual emissions by March 
31 of the following year. The final de-
termination must state whether or not 
the annual emissions for the year ex-
ceed the appropriate milestone. 

(iv) A State or Tribe may delegate its 
responsibilities to prepare draft reports 
and reports supporting the final deter-
minations under paragraphs (h)(3)(i) 
through (iii) of this section to a re-
gional planning organization des-
ignated by each State or Tribe submit-
ting an approvable plan under this sec-
tion. 

(v) Special considerations for year 
2012 report. If each State or Tribe sub-
mitting an approvable plan under this 
section has included calendar year 2018 
emission projections under paragraph 
(h)(2)(vii) of this section, then the re-
port for the year 2012 milestone which 
is due by December 31, 2013 under para-
graph (h)(3)(ii) of this section may also 
include a comparison of the regional 
year 2018 emissions projection with the 
milestone for calendar year 2018. If the 
report indicates that the year 2018 
milestone will be exceeded, then the 
State or Tribe may choose to imple-
ment the market trading program be-
ginning in the year 2018, if each State 
or Tribe submitting an approvable plan 
under this section agrees. 

(vi) Independent review. The imple-
mentation plan must provide for re-
views of the annual emissions report-
ing program by an independent third 
party. This independent review is not 
required if a determination has been 
made under paragraph (h)(3)(iii) of this 
section to implement the market trad-
ing program. The independent review 

shall be completed by the end of 2006, 
and every 5 years thereafter, and shall 
include an analysis of: 

(A) The uncertainty of the reported 
emissions data; 

(B) Whether the uncertainty of the 
reported emissions data is likely to 
have an adverse impact on the annual 
determination of emissions relative to 
the milestone; and, 

(C) Whether there are any necessary 
improvements for the annual adminis-
trative process for collecting the emis-
sions data, reporting the data, and ob-
taining public review of the data. 

(4) Market trading program. The imple-
mentation plan must provide for imple-
mentation of a market trading pro-
gram if the determination required by 
paragraph (h)(3)(iii) of this section in-
dicates that a milestone has been ex-
ceeded. The implementation plan must 
provide for the option of implementa-
tion of a market trading program if a 
report under paragraph (h)(3)(v) of this 
section indicates that projected emis-
sions for the year 2018 will exceed the 
year 2018 milestone. The implementa-
tion plan must provide for a market 
trading program whose provisions are 
substantively the same for each State 
or Tribe submitting an approvable plan 
under this section. The implementa-
tion plan must include the following 
market trading program provisions: 

(i) Allowances. For each source in the 
program, the implementation plan 
must either identify the specific allo-
cation of allowances, on a tons per year 
basis, for each calendar year from 2009 
to 2018 or the formula or methodology 
that will be used to calculate the al-
lowances if the program is triggered. 
The implementation plan must provide 
that eligible renewable energy re-
sources that begin operation after Oc-
tober 1, 2000 will receive 2.5 tons of SO2 
allowances per megawatt of installed 
nameplate capacity per year. Allow-
ance allocations for renewable energy 
resources that begin operation prior to 
the program trigger will be retroactive 
to the time of initial operation. The 
implementation plan may provide for 
an upper limit on the number of allow-
ances provided for eligible renewable 
energy resources. The total of the tons 
per year allowances across all partici-
pating States and Tribes, including the 
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renewable energy allowances, may not 
exceed the amounts in Table 4 of this 
paragraph, less a 20,000 ton amount 
that must be set aside for use by 
Tribes. The implementation plan may 
include procedures for redistributing 
the allowances in future years, if as the 
amounts in Table 4 of this paragraph, 

less a 20,000 ton amount, are not ex-
ceeded. The implementation plan must 
provide that any adjustment for a cal-
endar year applied to the milestones 
under paragraphs (h)(1)(i) through (vii) 
of this section must also be applied to 
the amounts in Table 4. Table 4 fol-
lows: 

TABLE 4—TOTAL AMOUNT OF ALLOWANCES BY YEAR 

For this year: 

If the two 
smelters re-
sume oper-
ations, the 
total number 
of allowances 
issued by 
States and 
Tribes may not 
exceed this 
amount: 

If the two 
smelters do 
not resume 
operations, the 
total number 
of allowances 
issued by 
States and 
Tribes may not 
exceed this 
amount: 

2009 ............................................................................................................................................... 715,000 677,000 
2010 ............................................................................................................................................... 715,000 677,000 
2011 ............................................................................................................................................... 715,000 677,000 
2012 ............................................................................................................................................... 715,000 677,000 
2013 ............................................................................................................................................... 655,000 625,000 
2014 ............................................................................................................................................... 655,000 625,000 
2015 ............................................................................................................................................... 655,000 625,000 
2016 ............................................................................................................................................... 655,000 625,000 
2017 ............................................................................................................................................... 655,000 625,000 
2018 ............................................................................................................................................... 510,000 480,000 

(ii) Compliance with allowances. The 
implementation plan must provide 
that, beginning with the compliance 
period 6 years following the calendar 
year for which emissions exceeded the 
milestone and for each compliance pe-
riod thereafter, the owner or operator 
of each source in the program must 
hold allowances for each ton of sulfur 
dioxide emitted by the source. 

(iii) Emissions quantification protocols. 
The implementation plan must include 
specific emissions quantification proto-
cols for each source category included 
within the program, including the iden-
tification of sources subject to part 75 
of this chapter. For sources subject to 
part 75 of this chapter, the implemen-
tation plan may rely on the emissions 
quantification protocol in part 75. For 
source categories with sources in more 
than one State or tribal area submit-
ting an implementation plan under this 
section, each State or Tribe should use 
the same protocol to quantify emis-
sions for sources in the source cat-
egory. The protocols must provide for 
reliability (repeated application ob-
tains results equivalent to EPA-ap-
proved test methods), and replicability 

(different users obtain the same or 
equivalent results that are independ-
ently verifiable). The protocols must 
include procedures for addressing miss-
ing data, which provide for conserv-
ative calculations of emissions and 
provide sufficient incentives for 
sources to comply with the monitoring 
provisions. If the protocols are not the 
same for sources within a given source 
category, and where the protocols are 
not based upon part 75 or equivalent 
methods, the State or Tribes must pro-
vide a demonstration that each such 
protocol meets all of the criteria of 
this paragraph. 

(iv) Monitoring and Recordkeeping. 
The implementation plan must include 
monitoring provisions which are con-
sistent with the emissions quantifica-
tion protocol. Monitoring required by 
these provisions must be timely and of 
sufficient frequency to ensure the en-
forceability of the program. The imple-
mentation plan must also include re-
quirements that the owner or operator 
of each source in the program keep 
records consistent with the emissions 
quantification protocols, and keep all 
records used to determine compliance 
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for at least 5 years. For source owners 
or operators which use banked allow-
ances, all records relating to the 
banked allowance must be kept for at 
least 5 years after the banked allow-
ances are used. 

(v) Tracking system. The implementa-
tion plan must provide for submitting 
data to a centralized system for the 
tracking of allowances and emissions. 
The implementation plan must provide 
that all necessary information regard-
ing emissions, allowances, and trans-
actions is publicly available in a se-
cure, centralized data base. In the sys-
tem, each allowance must be uniquely 
identified. The system must allow for 
frequent updates and include enforce-
able procedures for recording data. 

(vi) Authorized account representative. 
The implementation plan must include 
provisions requiring the owner or oper-
ator of each source in the program to 
identify an authorized account rep-
resentative. The implementation plan 
must provide that all matters per-
taining to the account, including, but 
not limited to, the deduction and 
transfer of allowances in the account, 
and certifications of the completeness 
and accuracy of emissions and allow-
ances transactions required in the an-
nual report under paragraph (h)(4)(vii) 
of this section shall be undertaken 
only by the authorized account rep-
resentative. 

(vii) Annual report. The implementa-
tion plan must include provisions re-
quiring the authorized account rep-
resentative for each source in the pro-
gram to demonstrate and report within 
a specified time period following the 
end of each calendar year that the 
source holds allowances for each ton 
per year of SO2 emitted in that year. 
The implementation plan must require 
the authorized account representative 
to submit the report within 60 days 
after the end of each calendar year, un-
less an alternative deadline is specified 
consistent with emission monitoring 
and reporting procedures. 

(viii) Allowance transfers. The imple-
mentation plan must include provi-
sions detailing the process for transfer-
ring allowances between parties. 

(ix) Emissions banking. The implemen-
tation plan may provide for the bank-
ing of unused allowances. Any such 

provisions must state whether unused 
allowances may be kept for use in fu-
ture years and describe any restric-
tions on the use of any such allow-
ances. Allowances kept for use in fu-
ture years may be used in calendar 
year 2018 only if the implementation 
plan ensures that such allowances 
would not interfere with the achieve-
ment of the year 2018 amount in Table 
4 in paragraph (c)(4)(i) of this section. 

(x) Penalties. The implementation 
plan must: 

(A) Provide that if emissions from a 
source in the program exceed the al-
lowances held by the source, the 
source’s allowances will be reduced by 
an amount equal to two times the 
source’s tons of excess emissions, 

(B) Provide for appropriate financial 
penalties for excess emissions, either 
$5000 per ton (year 2000 dollars) or an 
alternative amount that is the same 
for each participating State and Tribe 
and that substantially exceeds the ex-
pected cost of allowances, 

(C) Ensure that failure to comply 
with any program requirements (in-
cluding monitoring, recordkeeping, and 
reporting requirements) are violations 
which are subject to civil and criminal 
remedies provided under applicable 
State or tribal law and the Clean Air 
Act, that each day of the control pe-
riod is a separate violation, and that 
each ton of excess emissions is a sepa-
rate violation. Any allowance reduc-
tion or penalty assessment required 
under paragraphs (h)(4)(x)(A) and (B) of 
this section shall not affect the liabil-
ity of the source for remedies under 
this paragraph. 

(xi) Provisions for periodic evaluation 
of the trading program. The implementa-
tion plan must provide for an evalua-
tion of the trading program no later 
than 3 years following the first full 
year of the trading program, and at 
least every 5 years thereafter. Any 
changes warranted by the evaluation 
should be incorporated into the next 
periodic implementation plan revision 
required under paragraph (d)(10) of this 
section. The evaluation must be con-
ducted by an independent third party 
and must include an analysis of: 

(A) Whether the total actual emis-
sions could exceed the values in 
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§ 51.309(h)(4)(i), even though sources 
comply with their allowances; 

(B) Whether the program achieved 
the overall emission milestone it was 
intended to reach; 

(C) The effectiveness of the compli-
ance, enforcement and penalty provi-
sions; 

(D) A discussion of whether States 
and Tribes have enough resources to 
implement the trading program; 

(E) Whether the trading program re-
sulted in any unexpected beneficial ef-
fects, or any unintended detrimental 
effects; 

(F) Whether the actions taken to re-
duce sulfur dioxide have led to any un-
intended increases in other pollutants; 

(G) Whether there are any changes 
needed in emissions monitoring and re-
porting protocols, or in the administra-
tive procedures for program adminis-
tration and tracking; and 

(H) The effectiveness of the provi-
sions for interstate trading, and wheth-
er there are any procedural changes 
needed to make the interstate nature 
of the program more effective. 

(5) Other provisions—(i) Permitting of 
affected sources. The implementation 
plan must provide that for sources sub-
ject to part 70 or part 71 of this chap-
ter, the implementation plan require-
ments for emissions reporting and for 
the trading program under paragraph 
(h) of this section must be incorporated 
into the part 70 or part 71 permit. For 
sources not subject to part 70 or part 71 
of this chapter, the requirements must 
be incorporated into a permit that is 
enforceable as a practical matter by 
the Administrator, and by citizens to 
the extent permitted under the Clean 
Air Act. 

(ii) Integration with other programs. 
The implementation plan must provide 
that in addition to the requirements of 
paragraph (h) of this section, any appli-
cable restrictions of Federal, State, 
and tribal law remain in place. No pro-
vision of paragraph (h) of this section 
should be interpreted as exempting any 
source from compliance with any other 
provision of Federal, State, tribal or 
local law, including an approved imple-
mentation plan, a Federally enforce-

able permit, or any other Federal regu-
lations. 

[64 FR 35769, July 1, 1999, as amended at 68 
FR 33784, June 5, 2003; 68 FR 39846, July 3, 
2003; 68 FR 61369, Oct. 28, 2003; 68 FR 71014, 
Dec. 22, 2003] 

Subpart Q—Reports 

AUTHORITY: Secs. 110, 301(a), 313, 319, Clean 
Air Act (42 U.S.C. 7410, 7601(a), 7613, 7619). 

SOURCE: 44 FR 27569, May 10, 1979, unless 
otherwise noted. 

AIR QUALITY DATA REPORTING 

§ 51.320 Annual air quality data re-
port. 

The requirements for reporting air 
quality data collected for purposes of 
the plan are located in subpart C of 
part 58 of this chapter. 

SOURCE EMISSIONS AND STATE ACTION 
REPORTING 

§ 51.321 Annual source emissions and 
State action report. 

The State agency shall report to the 
Administrator (through the appro-
priate Regional Office) information as 
specified in §§ 51.322 through 51.326. 

[67 FR 39615, June 10, 2002] 

§ 51.322 Sources subject to emissions 
reporting. 

The requirements for reporting emis-
sions data under the plan are in sub-
part A of this part 51. 

[67 FR 39615, June 10, 2002] 

§ 51.323 Reportable emissions data and 
information. 

The requirements for reportable 
emissions data and information under 
the plan are in subpart A of this part 
51. 

[67 FR 39615, June 10, 2002] 

§ 51.324 Progress in plan enforcement. 

(a) For each point source, the State 
shall report any achievement made 
during the reporting period of any in-
crement of progress of compliance 
schedules required by: 

(1) The applicable plan, or 
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